













学校编码：10384                     分类号_______密级 ______ 







硕  士  学  位  论  文 
 
公司承包经营法律问题研究 





答辩委员会主席：           
评    阅    人：            
 
2015 年 4 月
指导教师姓名： 刘 永 光 副 教 授  
专 业 名 称： 民 商 法 学  
论文提交日期： 2 0 1 5 年 4 月  
论文答辩时间： 2 0 1 5 年   月  




















另外，该学位论文为（                            ）课题
（组）的研究成果，获得（               ）课题（组）经费或实





































（     ）1.经厦门大学保密委员会审查核定的保密学位论文，
于   年  月  日解密，解密后适用上述授权。 







                             声明人（签名）： 
































    第四章分别通过区分股东会权力类型、实行部分限权、加强经营监督、方
便承包方操作对发包公司内部治理结构的调整展开论述，以期在发包公司和承
包方之间达到利益的平衡。 
























Nowadays,as a typical conception and phenomena with Chinese characteristic, 
"Chengbao" has infiltrated into morden company governance structure by company 
contractual operation.Over the past years of development,company contractual 
operation has its obvious characteristics,but the predicaments such as the the absence 
of legal provisions are still burning problems. 
Besides the preface and the conclusion,the dissertation could be divided into 
five chapters: 
The first chapter begins with the example of Xiamen Cross-strait Equity 
Exchange to introduce contracting out system,which originated in the household 
contract responsibility system and then developed into company contractual 
operation.After retrospecting the historical process,the conception and features are 
expounded. 
    The second chapter will compare company contractual operation with similar 
foreign law.Although there are some differences,both of their new operators can 
utilize the available business for continuing operating.It is obvious to choose value 
orientations of economy and efficiency for commercial transaction.Meanwhile 
company contractual operation is verified indirectly to be reasonable by the 
extensive existence of similar foreign law. 
The third chapter is discussed for center with the validity of company 
contractual operation contract.Valid party,invalid party and distinguishing party hold 
different viewpoints.Whether the company contractual operation may break down 
modern corporate governance construction,break the mandatory provisions of law, 
harm the interests of creditors or not and so on are responded.On the basis of the 
validity,the internal and external effects of company contractual operation contract 
will be analysed.  
The fourth chapter explains adjustment of company internal governance about 
how to distinguish the power type of shareholders meeting,impose restrictions on 














so as to interests balancing between the contractee and contractor. 
On the basic of there in before,the fifth chapter proposes some regulatory 
suggestions,combined with the existing Corporation Law and problems in company 
contractual operation practice. 
From the perspective of civil and commercial law,the dissertation analyses and 
discusses company contractual operation,then proposes some regulatory suggestions 
for the Chinese situation,which would provide theoretical guidance and policy 
reference for the perfection of China's company contractual operation system. 
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第一章  公司承包经营概论 







种名称并且在具体形式上无统一的规范。                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    
第一节  公司承包经营的形成 







































随着国有企业承包经营改革的逐步深入，1986 年 12 月 5 日，国务院发布
了《关于深化企业改革增强企业活力的若干规定》，提出“推行多种形式的
企业承包经营责任制，给经营者以自由而充分的经营自主权”；在概括和总












达 90%以上，预算内工业企业产值比上年增长 10.7%，实现税利增长 17.4%，
其中实行承包的 9000 多家大型企业实现税利增长 20.8%。①与此同时，改革开
放环境下中外合资企业的出现和增多，加之承包经营责任制在农村和国有企
业的成功实践经验，承包经营制度名正言顺地被应用到中外合资企业的经营


























到 1992 年 7 月国务院颁布《全民所有制工业企业转换经营机制条例》时，国
家已不再鼓励企业承包，而是转向接轨世界发达国家的公司治理模式，推进








第二节  公司承包经营的概念和特征 










    第二，公司承包经营法律关系的客体是一定时期内发包公司的全部或部
分经营权。也就是说，公司（股东会）通过发包形式，依照一定程序，将原
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